The Employment Alert is intended to
assist you in identifying potential
problems which should ring alarm bells
and on which you should seek specific
advice. It is not intended to be an
exhaustive statement of the law or a
substitute for seeking specific advice.
LA is regulated by the Solicitors
Regulation Authority. A list of members
is available on request.

/\ LesterAldridge LLP

0870 224 0405
info@LA-law.com
www.lesteraldridge.com

Bournemouth Southampton London

LEM/013/09/LA/LLP

The LA employment

Sickness
Absence -

Common problems and
how to deal with them




But, sometimes, it is the only option where you have
done what you can to get the employee back to work
on areliable basis, but they are still off on long term
sick or persist in having lots of short term absence.
Employers recognise that employees will be sick
from time to time and do not expect employees to
attend work if they are unwell.

However, it is difficult for businesses to provide
cover for employees who are sick on a frequent but
unpredictable basis or on a longer term basis.

In this feature we answer one or two questions that
have recently been put to us by employers — and
which are far from uncommon.
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Question

Answer

Question

Checklist

1st Step

- Informal meeting.
- Go through absence

records and the reasons
given for absences.
Explain why you are
concerned. Ask for an
explanation.

Ask if there might be any
underlying medical
reasons. If there might be,
obtain a medical report
from their GP and/or
consultant.

Write to the employee
referring to the absence
history, the problems this
is causing the business
and explaining that an
immediate and sustained
improvement is expected.

2nd Step

- If there is further sickness
absence, move on to a
formal meeting.
Go through the same
discussions as with step 1.
Following the meeting,
issue a formal written
warning.

3rd step

- If there is further sickness
absence, hold a further
formal meeting.
Follow up with a final
written warning.

Final step

- Final meeting.

- Dismissal and the right to
appeal.




Question

Procedure
1st step

How long should you wait?

2nd step

Conclusion
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Can employees bring a lawyer
to a disciplinary hearing?

Employees have the statutory right to be accompanied at disciplinary

hearings by a work colleague or trade union official.

This  really amounts to
representation since the
companion can do pretty much
everything apart from answering
questions put to the employee.

What about legal
representation?

Are employees entitled to be
represented at  disciplinary
hearings by a lawyer?

The answer is yes — in certain
circumstances.

What circumstances?

Where the outcome of the
hearing might have grave
consequences for the employee —
e.g. where the employee works in
financial services and the hearing
relates to their honesty, or the
employee works with children and
the hearing relates to allegations
of inappropriate contact,

and the hearing

could result in them

being prevented

from working in

their chosen career.

Note: The recent

case in which this

issue was raised involved a
teacher accused of making
sexual advances to a 15 year old
pupil.

Action Points
For most employers and in most
cases, this won’t be an issue.

But, if you operate in, for example,
financial services, the care sector,
accountancy, you will need to
consider carefully any requests
for legal representation at
disciplinary hearings where the
outcome could be extremely
damaging for the employee.

If the employee has a lawyer at
the hearing, do you need one?
Not necessarily.

Look at each case separately.

In some cases, it will be helpful to
have your lawyer there. In other
cases, it will be better to deal with
it yourself, with some help from
your lawyer in preparing for the
hearing.
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Question

My workers are contracted to
work 40 hours per week - these
are their normal hours of work.
They are not guaranteed to be
offered overtime, but if they are
offered any overtime they are
obliged to work it. They
habitually work around 70 hours
per week. However, when they
are on holiday, | only pay them
for 40 hours and not 70 hours.
Am | paying them correctly? Is it
a big deal if | am not?

Answer
Are you
correctly?
The starting point is that as
long as you are not obliged to
offer overtime, the employee is
only entitled to receive holiday
entittement and pay based on
the fixed 40 hours. Overtime will
need to be taken into account
when calculating holiday
entitlement and pay if there is an
obligation on both sides.

paying them

On this basis it appears that
your workers should receive
holiday pay based only on their
basic hours.

However, there is some risk in
your situation as a result of the
overtime being habitually offered.
It is possible that an employee
might argue that the offer of
overtime has become guaranteed
or that the normal hours of work
are no longer 40 as stated in the
contract but the 70 or so that they
habitually work each week. It is
difficult for an employee to
successfully argue that a term
has been implied into an
employment contract, if there is
an express provision to the
contrary - but there is a risk.

Practically speaking, | would
recommend that, if you are
proposing to revise employment
contracts at some point, you take
a close look at the wording
regarding hours of work and
holidays to confirm very clearly
what the basic/normal hours of
work are, that they will be paid
holiday pay based on those hours
and that the company is not
obliged to offer overtime.

The cost of getting it wrong
Unfortunately at the moment we
don’t know how costly it might be

if you do not calculate holiday pay
in the correct way.

This is because we are waiting for
a House of Lords decision on this
point.

The issue is - should workers be
able to bring a claim solely under
the Working Time Regulations
(WTR) or, alternatively, for
unlawful deductions from wages?

What does it matter?

If workers can only bring holiday
pay claims under the WTR, they
have to bring those claims within
3 months of each occasion on
which their employer does not
pay their holiday entitlement
correctly - which might be the
date of termination if they are to
be paid in lieu of accrued but
untaken holiday on termination.
Occasions of non-payment would
not be linked together. So, if they
do not claim within the 3 months,
they lose the right to do so. If,
therefore, workers can only bring
claims under the WTR the
employer's liability will always be
limited - claims cannot be brought
for under payments going back

-

years and years.

If, however, workers can bring a
claim for unlawful deductions
from wages in respect of under
payments of holiday pay, any
under payments can be linked
together. The effect would be
that if they bring a claim in
relation to the most recent under
payment, within 3 months of that
underpayment, they can also
bring claims in respect of
previous underpayments. So,
they can bring claims in respect
of under payments going back
years and years.

You will see, therefore, why the
House of Lords decision is so
important. We expect to have a
decision within the next few
months.

We will not be able to quantify
your potential liability  for
underpayments until we have the
House of Lords decision, | am
afraid - although you will be able
to do a best case/worst case
calculation.

| should just mention that another

possible avenue for an employee
to bring a claim would be for
breach of contract. But, whether
this claim could be brought would
depend on what was provided for
in the contract as to holiday pay.
Employees can bring a claim for
breach of contract in the
Employment Tribunal if their
employment has terminated (the
usual three month time limit
applies) or in the courts during or
after termination of employment
(the time limit is 6 years from the
breach). These claims are rare
since the wording in the
employment contract normally
does not assist the employee —
you will need to check the
wording of your contracts to
establish whether such claims
might be possible.
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